Front Matter by University of Michigan Journal of Law Reform
University of Michigan Journal of Law Reform 
Volume 46
2013 
Front Matter 
University of Michigan Journal of Law Reform 
Follow this and additional works at: https://repository.law.umich.edu/mjlr 
Recommended Citation 
University of Michigan Journal of Law Reform, Front Matter, 46 U. MICH. J. L. REFORM (2013). 
Available at: https://repository.law.umich.edu/mjlr/vol46/iss2/20 
 
This Front Matter is brought to you for free and open access by the University of Michigan Journal of Law Reform 
at University of Michigan Law School Scholarship Repository. It has been accepted for inclusion in University of 
Michigan Journal of Law Reform by an authorized editor of University of Michigan Law School Scholarship 
Repository. For more information, please contact mlaw.repository@umich.edu. 
UNIVERSITY OF MICHIGAN
JOURNAL of LAW REFORM
VOLUME 46 0 ISSUE 2 WINTER 2013
UNIVERSITY OF MICHIGAN
LAW SCHOOL
ANN ARBOR, MICHIGAN
Cite as: 46 U. MICH.J.L. REFORM (2013)
Except where otherwise expressly provided, the author of each piece of scholarship in
this issue has granted permission for copies of that scholarship to be made in whole or
in part by nonprofit institutions for educational use, including distribution to students,
provided that (i) copies are distributed at or below cost; (ii) copies identify the author,
the Journal, the volume, the number of the first page, and the year of the publication; (iii)
proper notice of copyright is affixed to each copy, attributing copyright to the author.
The University of Michigan Journal of Law Reform is published quarterly by students of the
University of Michigan Law School. Printed by Joe Christensen, Inc., Lincoln, Nebraska
68521.
University of Michigan Journal of Law Reform
University of Michigan Law School
625 S. State Street
Ann Arbor, MI 48109-1215
jlr-business@umich.edu
http://www.mjlr.org/
PUBLICATION POLICY
TheJournal seeks to improve the law and its administration by providing a forum for dis-
cussion that identifies contemporary issues for reform efforts, proposes concrete means
to accomplish change, and evaluates the impact of law reform. As contributions to this
discussion, the Journal also welcomes multidisciplinary and empirical work.
We encourage the submission of unsolicited manuscripts for publication via ExpressO
or to jlr-submissions@umich.edu. Articles should generally conform to The Bluebook: A
Uniform System of Citation (19th ed. 2010) and The Chicago Manual of Style (16th ed. 2010).
Views expressed in the journal are those of the authors and not necessarily those of the
editorial staff.
SUBSCRIPTIONS
The current subscription rate is $40.00 domestic and $45.00 foreign. All business inquiries
should be made toJLR-Business@umich.edu. Subscribers should report the nonreceipt
of copies within six months of the mailing date.
INDIVIDUAL AND BACK ISSUES
Copies of individual issues from the current volume can be obtained directly from the
Journal for $15.00 each.
Back issues in complete sets, volumes, or single issues can be obtained from William S.
Hein & Co., Inc., 1285 Main Street, Buffalo, NewYork 14209-Telephone (716) 882-2600.
TheJournalis also available on microfilm through ProQuest, 300 North Zeeb Road, Ann
Arbor, Michigan 48106-1346-Telephone (800) 521-0600. Back issues are also available
in PDF format through HeinOnline at http://heinonline.org.
INDEXES
The Journal is indexed in the Current Law Index, Index to Legal Periodicals, Legal Re-
source Index, and PAIS Bulletin.
ISSN 0033-1546
UNIVERSITY OF MICHIGAN
JOURNAL of LAW REFORM
Volume 46 • 2012-2013
Editor-in-Chief
PATRICK A. THRONSON
Managing Editor
NINA RUVINSKY
Managing Development Editor
YARIV PIERCE
Managing Executive Editor
KELSEY BRECK
Executive Editors
JULIANA CLAY
JOHN PATRICK CLAYTON
BETH KURTZ
SEAN M. STIFF
ALLISON L. WARS
Managing Articles Editor
SAMANTHA D. MARSHALL
Article Editors
MAXIMILIAN A. BULINSKI
KATHERINE GETZ
CHRISTOPHER HAYES
WILLIAM KWOK
DINA E. YAVICH
Managing Symposium Editor
MAX BAMBERGER HENSLEY
Managing Notes Editor
NANI GILKERSON
Note Editors
BENJAMIN H. ABLE
JOANNA R. LAMPE
PEARL E. PICKETT
KATHRYN D. POULOS
IRINE SORSER
Symposium Editors
RADHIKA BHAT JUSTIN GILLETT SARAHJ. MOSKOW
JHALi ALI
MELISSA BARAHONA
JEFF BRADFORD
ERIC ANDREW FELLEMAN
ELIZABETH GARY
ADAM C.D. GRAHAM
ANNA S. HAN
TARA AMIN
EDMUND W. APPLETON
HANS E. BIEBL
MEECAN BROOKS
EMILY BROWN
JOSEPH P. CAMPBELL
CYNTHIA H. CHO
BENJAMINJAMES CLARK
EoIN CONNOLLY
CALANTHE COPE-KASTEN
EMMA Cox
RICHARD COYLE
A.J. DIXON
REBECCA A. EDWALDS
TAYLOR R. EVENSON
MICHAEL FARRELL
Manager
JESSICA L. HANES
Contributing Editors
NICHOLAS HEMMINGSEN
KEVINJONAS
DANIELJ. LAWDER
GENE MAGIDENKO
NICHOLAS NORDEN
MARK A. OSMOND
DJ. RINGQUIST
MARK SCOVILLE
Associate Editors
MARK GARIBYAN
JEREMY SPEAR GARSON
SHIRA E. GORDON
URSELA GROAT
BRENDA Y. HWANG
EMILY HIMES IVERSEN
JEREMY KEENEY
DEREK W. KELLEY
KEVIN KELLY
ANNE McGINNIS
PERRY MISKA,JR.
COLLEEN NICHOLSON
BRETI M. NOVICK
SEJIN PARK
NICHOLAS PIETROPAOLO
Editorial Assistants
CATHERINE T. LEGGIERI
MATTHEW S. REDDING
BARBARA I. SUMMERS
BENJAMINJ. STAMPLIS
ALEXANDER SU
MADELINE THOMAN
JEFF THORNE
DONGYU EDDIE WANG
PAUL WENNERSTROM
LAUREN ZWEIER
CHRISTOPHER POPECKI
JULIA B. REARDON
JOSHUA RONNEBAUM
JAMES SANTIAGO
DANIEL SCHAFFA
SARAHJ. SHUBERT
LEVIJ. SMITH
BRIAN D. STRAW
ANDREW TONELLI
ANJUM UNWALA
DANIEL VALENZA
JESSICA WALL
ROBERT L. WHITE
ERIN E. WILK
SARA WINIK
TRISTRAM WOLF
Ckerk
KIMBERLY ELLSWORTH-FLORES
Editorial Board
UNIVERSITY OF MICHIGAN LAW SCHOOL
Winter 2013
Administrative Officers
MARY SUE COLEMAN, B.A., PH.D., President of the University
PHILIPJ. HANLON, A.B., PH.D., Provost and Executive Vice President for Academic Affairs
EVAN H. CAMINKER, B.A., J.D., Branch Rickey Collegiate Professor of Law, Dean
MARK D. WEST, B.A., J.D., Nippon Life Professor of Law, Associate Dean for Acadesnic Affairs
BRIDGET M. MCCORMACK, B.A.,J.D., Associate Dean for Clinical Affairs
VIRGINIA B. GORDAN, B.A.,J.D., Assistant Dean for International Affairs
DAVID H. BAUM, B.A.,J.D., Assistant Dean for Student Affairs
KATHERINE B. GOTTSCHALK, B.A., Assistant Dean for Financial Aid
SUSAN M. GUINDI, B.A., J.D., Assistant Dean for Career Services
SARAH C. ZEAREoSS, A.B.,J.D., Assistant Dean and Director ofAdmissions
TODD BAILY, B.A., Assistant Dean for Development and Alumni Relations
CHRISTINE GREGORY, B.A.,J.D., Assistant Dean for Student Affairs
Professors Emseriti of Law
LAYMAN E. ALLEN, A.B., M.P.A., LL.B.
DAVID L. CHAMBERS, A.B., LL.B.,
Wade H. McCree, Jr Collegiate Professor of Law
LUKE K COOPERRIDER, B.S.,J.D.
WHITMORE GRAY, A.B.,J.D., LL.D.
THOMAS A. GREEN, B.A., PH.D.,J.D.,
John Philip Dawson Collegiate Professor of Law
JEROLD H. ISRAEL, B.B.A., LL.B.,
Alene and Allan E Smith Professor of Law
JOHN H.JACKSON, B.A.,J.D.,
Hessel E. Yntema Professor of Law
CHARLES W.JOINER, A.B., J.D.
YALE KAMISAR, A.B., LL.B., LL.D.,
Clarence Darrow Distinguished University
Professor of Law
THOMAS E. KAUPER, A.B.,J.D.,
Henry M. Butzel Professor of Law
RICHARD 0. LEMPERT, A.B.,J.D., PH.D.,
Eric Stein Distinguished University Professor of
Law and Sociology
SALLYANNE PAYTON, B.A., LL.B.,
William W Cook Professor of Law
JOHN W. REED, A.B., LL.B., LL.M.,
JUR.Sc.D., LL.D.,
Thomas M. Cooley Professor of Law
TERRANCE SANDALOW, A.B., J.D.,
Edson R. Sunderland Professor of Law
E. PHILIP SOPER, B.A., M.A.,J.D., PH.D.,
James V Campbell Professor of Law
THEODOREJ. ST. ANTOINE, A.B.,J.D.,
James E. and Sarah A. Degan Professor of Law
JOSEPH VINING, B.A., M.A.,J.D.,
Harry Burns Hutchins Collegiate Professor of Law
LAWRENCE W. WAGGONER, B.B.A.,J.D., D.PHIL.,
Lewis M. Simes Professor of Law
PETER K WESTEN, B.A.,J.D.,
Frank G. Millard Professor of Law
JAMES BOYD WHITE, A.B., A.M., LL.B.,
L. Hart Wright Collegiate Professor of Law
Professors of Law
REUVEN S. AvI-YONAH, B.A., A.M., PH.D.,J.D.,
Irwin . Cohn Professor of Law
SAMUEL BAGENSTOS, B.A., J.D.
MICHAEL S. BARR,* B.A., M.PHIL.,J.D.
LAURA N. BENY, B.A., M.A.,J.D., PH.D.
EVAN H. CAMINKER, B.A.,J.D.
Branch Rickey Collegiate Professor of Law
SHERMANJ. CLARK, B.S.,J.D.
EDWARD H. COOPER, A.B., LL.B,
Thomas M. Cooley Professor of Law
DANIEL CRANE,* B.A.,J.D.
STEVEN P. CROLEY, A.B.,J.D., M.A., PH.D.
ALICIA DAVIS, B.S.,J.D., M.B.A.
REBECCA S. EISENBERG, B.A.,J.D.,
Robert and Barbara Luciano Professor of Law
PHOEBE C. ELLSWORTH,* A.B., PH.D.,
Frank Murphy Distinguished Professor of Law
and Psychology
RICHARD D. FRIEDMAN, B.A-,J.D., D.PHIL.,
Alene and Allan F Smith Professor of Law
BRUCE W. FRIER, B.A., PH.D.,
John and Teresa D'Arms Distinguished
University Professor of Classics and Roman Law
SAMUEL R. GROSS, A.B.,J.D.,
Thomas G. and Mabel Long Professor ofLaw
DANIEL HALBERSTAM, B.A., J.D.
Eric Stein Collegiate Professor of Law
JAMES C. HATHAWAY, LL.B., LL.M.,J.S.D.,
James E. and Sarah A. Degan Professor of Law
SCOTr HERSHOVITZ,* A.B., M.A., D.PHIL., J.D.
DONALDJ. HERZOG, A.B., A.M., PH.D.,
Edson R. Sunderland Professor of Law
JAMES HINESJR., B.A., M.A., PH.D.,
L. Hart Wright Collegiate Professor of Law
NICHOLAS C. HOWSON,* B.A.,J.D.
DOUGLAS A. KAHN, B.A.,J.D.,
Paul G. Kauper Professor of Law
ELLEN D. KATZ, B.A., J.D.
VIKRAMADITYA S. KHANNA, B.C.A., LL.B., SJ.D.
JAMES E. KRIER,* B.S.,J.D.,
Earl Warren DeLano Professor of Law
JESSICA D. LITMAN,* BA., M.FA.,J.D.,
John F Nickoll Professor of Law
KYLE D. LOGUE, B.A.,J.D.,
Wade H. and Dores M. McCree Collegiate
Professor of Law
CATHARINE A. MACKINNON, B.A.,J.D., PH.D.,
Elizabeth A. Long Professor of Law
NINA A. MENDELSON,* A.B.,J.D.
WILLIAM I. MILLER, B.A., PH.D.,J.D.,
Thomas G. Long Professor of Law
WILLIAM NOVAK, B.A., M.A., PH.D.
JOHN A.E. PoTTow, A.B.,J.D.
JAMESJ. PRESCOTT, BA.,J.D., PH.D.
EVE BRENSIKE PRIMUS,* BA.,J.D.
RICHARD A. PRIMUS, A.B., D.PHIL.,J.D.
ADAM C. PRITCHARD, B.A., M.P.P.,J.D.,
Frances and George Skestos Professor of Law
MARGARETJANE RADIN, A.B., M.FA.,J.D., LL.D.,
Henry King Ransom Professor o fLaw
STEVEN R. RATNER, A.B., M.A., J.D.,
Bruno Simma Collegiate Professor of Law
DONALD H. REGAN, AB., LL.B., B.PHIL., PH.D.,
William W Bishop, Jr. Collegiate Professor of Law
Assistant Ps
NICHOLAS BAGLEY, B.A.,J.D.
KRISTINA DAUGIRDAS, A.B.,J.D.
MONICA R. HAKIMI, B.A.,J.D.
MADELINE KOCHEN,* B.A.,J.D., A.M., PH.D.
Clinical Pro
ALICIA ALVAREZ,* B.A.,J.D.
DONALD N. DUQUETTE, B.A.,J.D.
PHILIP M. FROST, B.A.,J.D.
BRIDGET M. MCCORMACK, B.A.,J.D.
DAVID A. MORAN, B.S., B.A., M.A., M.S.,J.D.
PAUL D. REINGOLD, BA.,J.D.
MATHIAS W. REIMANN, DR.IUR., LL.M.,
HesselE. Yntema Professor of Law
MARGO SCHLANGER, BA.,J.D.
CAM E. SCHNEIDER, A.B.,J.D.,
Chauncey Stillman Professorship for Ethics,
Morality, and the Practice of Law
REBECCAJ. SCOTT,* A.B., M.PHIL., PH.D.,
Charles Gibson Distinguished University
Professor of History
GIL SEINFELD, A.B.,J.D.
BRUNO SIMMA, DOCTORATE OF LAW
MARK D. WEST, B.A.,J.D.,
Nippon Life Professor of Law
JAMESJ. WHITE,* B.A.,J.D.,
Robert A. Sullivan Professor of Law
CHRISTINA B. WHITMAN, A.B., M.A.,J.D.,
Francis A. Allen Collegiate Professor o fLaw
)fessors of Law
GABRIEL MENDLOW, A.B., PH.D.,J.D.
JULIAN DAVIS MORTENSON, A.B.,J.D.
VERONICA SANTAROSA,J.D., B.A., M.A.,
LL.M., PH.D.
SONJA B. STARR, A.B.,J.D.
fessors ofLaw
NICHOtASJ. RINE, BA.,J.D.
VIVEK SANKARAN, B.A.,J.D.
DAVID A. SANTACROCE, B.A., J.D., LL.M.
SUELLYN SCARNECCHIA, B.A.,J.D.
ANNE N. SCHROTH, B.A.,J.D.
KIMBERLY A. THOMAS, B.S.,J.D.
FRANK E. VANDERVORT, B.A., J.D.
Clinical Assistant Professors of Law
EDWARD R. BECKER, B.A.,J.D. MARK K. OSBECK, A.B., M.A.,J.D.
HOWARD BROMBERG, B.A.,J.D.,J.S.M. TIMOTHY PINTO, B.A.,J.D.
BRIDGETTE CARR, B.A.,J.D. DANA THOMPSON, B.S.,J.D.
DEBRA CHOPP, B.A.,J.D. NANCY VETTORELLO, B.A., M.U.P.,J.D.
PAUL H. FALON, B.A., M.A.,J.D. BETH H. WILENSKY,* B.A.,J.D.
William W Cook Global Law Professors
PAUL BRAND, B.A., D.PHIL. DAMIEN GERADIN, LL.M., PH.D.
CHRISTINE CHINKIN, LL.B, LL.B., LL.M., PH.D. HWA-JIN KiM, B.S., DRJUR., LL.M.
Affiliated LS&A Faculty
MARTHA JONES, B.A.,J.D., M.A., M.PHIL., PH.D.
MARGARET CONNORS, B.A., M.A.,J.D.
JOHN E. DINARDO, A.B., M.P.P., PH.D.
FRED FEINBERG, S.B., PH.D.
GOWRI KRISHNA, A.B.,J.D.
ANDREA LYON, B.A,J.D.
isiting Professors of Law
KARTHY GOVENDER, LL.B., LL.M.
BRANDON HOFMEISTER, B.A.,J.D.
RACHEL NEIS, LL.B., M.A., PH.D.
JOEL SAMUELS, A.B.,J.D., M.A.
'isiting Clinical Professor
Business Faculty Fellows
DEBORAH BURAND, BA., M.S.F.S.,J.D.
Public Service/Public Interest Faculty Fellows
SAUL GREEN, B.A,,J.D, DAVID UHLMANN, B.A.,J.D.,
JUDITH E. LEVY, B.S.,J.D. Jeffrey F Liss Faculty Development Professor
MARK ROSENBAUM, B.A.,J.D., from Practice
HarveyJ Gunderson Professor from Practice MARK VAN PUTTEN, B.A., J.D.
J. PHILLIP ADAMS, B.A., J.D., LL.M.
BARRY ADELMAN, B.A.,J.D.
PAUL ASTOLFI, B.A., J.D.
JOSEPH AvIv, A.B., J.D.
JACK BERNARD, M.A.,J.D.
TOM BUITEWEG, B.A.,J.D.
STEVE CERNAK, A.B., M.A.,J.D.
TIMOTHY CONNORS, B.A.,J.D.
JAMES DESIMPELARE, B.S., M.B.A
TIMOTHY DICKINSON, B.A.,J.D., LL.M.
LEONID FELLER, BA.,J.D.
DAVID GARLOCK, A.B.,J.D.
MARSHALL GOLDBERG, A.B., J.D.
RICHARD "ERIK" GORDON, B.A.,J.D.
SARA GOSMAN, A.B.,J.D., M.PA.
DEAN GOULD, B.A.,J.D.
RICHARD GRAUER, B.S.E., MA.E.,J.D.
A
CLAIRE MAHON, B.A., LL.B., MA.
Adjunct Professor
ROBERT HIRSHON, B.A.,J.D.
Frank G. Millard Professor from Practice
DANIEL HURLEY, B.A.,J.D., M.B.A.
SHAYANA KADIDAL, A.B., J.D.
ALLYN D. KANTOR, B.S.,J.D.
YORAM KEINAN, LL.B., B.A., ITP/MPA,
LL.M./SJ.D.
SUSAN KORNFIELD, B.A.,J.D.
JOAN L. LARSEN, B.A.,J.D.
CYRIL Moscow, B.S.,J.D.
LEONARD NIEHOFF, A.B.,J.D.
JUDY O'NEILL, B.A.,J.D.
SARAH PRESCOTT, B.A.,J.D.
VICTORIA ROBERTS, B.A., J.D.
ANDREW STUMPFF, A.B.,J.D.
ERIC SVAAN, A.B., M.B.A., M.S.
JONATHAN TUEL, B.A., J.D.
djunct Clinical Professor
Adjunct Clinical Assistant Professors
NICOLE APPLEBERRY, A.B.,J.D., LL.M. NEIL S. KAGAN, B.S., M.S.,J.D.
MICHAEL BLOOM, BA.,J.D. JOSHUA KAY, B.A., M.A., PH.D.,J.D.
CHERYL BRATT, B.A.,J.D. VALERIE NEWMAN, B.A.,J.D.
MARY ROSE BRUSEWITZ, B.A., J.D. DAVID PARSIGIAN, B.S.M.E.,J.D.
MARGARET CERNAK, BA.,J.D. BRYCE PILz, B.S.,J.D.
RACHEL DEMING, AB.,J.D. MELISSA SALINAS, B.A., M.B.A., J.D.
TIMOTHY DICKINSON, B.A.,J.D., LL.M. AMY SANKARAN, B.A.,J.D.
DESIREE FERGUSON, B.A.,J.D. DENNIS TREZ, B.S.,J.D.
DAVID GUENTHER, A.B., M.A.,J.D. CARL VALENSTEIN, B.A.,J.D.
*On leave for Winter 2013
UNIVERSITY OF MICHIGAN
JOURNAL of LAW REFORM
VOLUME 46 * ISSUE 2 WINTER 2013
CONTENTS
ARTICLES
Franchise Goodwill: Take a Sad Song and
Make It Better
Robert W Emerson ..................................... 349
Toward Genuine Tribal Consultation
in the 21st Century
Colette Routel
Jeffrey H olth .......................................... 417
ESSAY
An Insurance Structure to Encourage Investment in
Preventive Health Care
Nicholas Georgakopoulos ................................. 477
SYMPOSIUM HONORING PROFESSOR EDWARD COOPER
They Were Meant for Each Other:
Professor Edward Cooper and the Rules Enabling Act
The Honorable Mark R. Kravitz
Dean David F Levi
The Honorable Lee H. Rosenthal
The Honorable AnthonyJ Scirica ........................... 495
Thinking, Big and Small
Stephen B. Burbank ..................................... 527
Protecting the Right of Citizens to Aggregate
Small Claims Against Businesses
Paul D. Carrington ..................................... 537
Past the Pillars of Hercules:
Francis Bacon and the Science of Rulemaking
Daniel R. Coquillette .................................... 549
Ed Cooper, Rule 56, and Charles E. Clark's
Fountain of Youth
Steven S. Gensler ....................................... 593
Edward Cooper as Curator of the Civil Rules
Geoffrey C. Hazard, Jr ................................. 623
Iron Man of the Rules
The Honorable Patrick E. Higginbotham ...................... 627
Professor Edward Cooper: The Quintessential Reporter
M ary Kay Kane ....................................... 631
Shoes That Did Not Drop
Richard M arcus ....................................... 637
Some Very Personal Reflections on the Rules,
Rulemaking, and Reporters
Arthur R. M iller ....................................... 651
Professor Ed Cooper: Zen Minimalist
Linda S. M ullenix ..................................... 661
Is Now the Time for Simplified Rules
of Civil Procedure?
Paul V Niemeyer ....................................... 673
The Twelve-Person Federal Civil Jury in Exile
Thomas D. Rowe, Jr ................................... 691
What Ed Cooper Has Taught Me About the
Realities and Complexities of Appellate
Jurisdiction and Procedure
Catherine T Struve ..................................... 697
NOTES
A Victimless Sex Crime:
The Case for Decriminalizing Consensual
Teen Sexting
Joanna R. Lampe ...................................... 703
Toward Comprehensive Reform of America's
Emergency Law Regime
Patrick A. Thronson .................................... 737
x
